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An outgoing Request
needs to be submitted

via (L)IRC and possibly
AIRS either through the
European Judicial Network
or EUROJUST within the
EU, or through the central
authority.

ARO/BOOM is able to act as an
intermediary for Requests in which
seizure or attachments are requested.

INTERPOL (IPOL) is used by some
countries as an incoming channel, Spain
is an example.

EUROPOL national unit
Europol.Dutch.Desk@klpd.
politie.nl

INTERPOL the Hague
mailboxipollirc@klpd.politie.
nl

ARO
Irc.aro.ooom@om.nl

In combating
cross-order crime,
is it possible to
jointly

conduct
investigations?

Yes.

A Joint Investigation Team
(JIT) can be set up for such
purposes. A JIT team may
consists of investigating
officers, Public Prosecutors
and Judges.

A JIT team has to be set up in accordance
with the provisions of a convention

or treaty (such as the UN Convention
against Transnational Organized Crime).
Approval is needed from Board of
Procurators General. The National Public
Prosecutor’s Office (Landelijk Parket —
LP), has an advisory role.

National Public Prosecutor’s
Office Rotterdam.

Contacts:

Annelies van Loon
a.van.loon@om.nl.

Marianne van Avesaath
m.a.van.avesaath@om.nl.

Handbook for JIT teams.
http://www.eurojust.
europa.eu/doclibrary/
Eurojust-framework/joint-
investigation-teams/Pages/
joint-investigation-teams.
aspx
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Francisco Jiménez-Villarejo

Procurador, Fiscalia contra a corrupcao e a criminalidade organizada — Malaga/
Prosecutor, Special Prosecution Office

against Corruption and Organised Crime — Malaga

Espanha/ Spain

AsseTs REcoveERY AND MuTUAL RECOGNITION IN SPAIN

I —
NEW CRIMINAL PRIORITY & STRATEGY

> Focus on the proceeds of crime.

> How to Tackle effectively organized crime?

Speaking in military terms, we have to
attac

directly the “enemy logistics” cutting their

supplies, instead of concentrating efforts
on

trying to make “individual casualties”.

What are the main MLA Instruments within the EU?

» Pioneer Art. 5 UN 1988 Convention.

» Art 5 of Convention on Mutual assistance in
criminal matters CoE. 1959 (updated with our
2000 EUConvention & its 2001 Protocol).

» Art 51 of CISA (Schengen Convention).

» CoE Convention on Laundering, Search, Seizure
and Confiscation of the Proceeds of Crime
(1990 — 2005 revised version),
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NEW EU STRATEGY & LEGAL FRAMEWORK

> Proceeds of organised crime: Ensuring that
"crime does not pay”.

/* COM/2008/0766 final */

> EU criminal judicial co-operation based on
Mutual Recognition principle ( "cornerstone”
at last in art. 82.2 of Lisbon Treaty).

MR PRINCIPLE 4 MAIN CHARACTHERISTICS

PROJECTO FENIX e Recuperacao de Activos / PROJECT FENIX e Assets Recovery

o Abandon double criminality requirement in 32 MR
offences

o Enhanced stringency in cooperation: limiting the
grounds for refusal & for postponement.

o Change from merely requesting to a regime in
which orders are issued.

o The horizontalisation of cooperation: direct

contact (transmission and further
communication) between judicial authorities.



What are the main harmonization instruments?

o 1STstep: FWD 2001/500/JHA on confiscation of
crime-related proceeds, instrumentalities,
property and also on money launderings
predicate crime sanctions (and previous Joint
Action 98/699/JHA).

o 2 step: FWD 2005/212/JHA on confiscation
(main add value: confiscation based on
extended powers).

Semindrio de Encerramento / Closing Seminar

What are the main Mutual Recognition instruments?

v Programme of measures to implement the principle of
mutual recognition of decisions in criminal matters — [Official
Journal C 12 of 15.01.2001.]: Measures 18 & 19.

v FWD 2003/577/3HA on the execution within the
EU of orders freezing property or evidence.

v FWD 2006/783/JHA on the application of the
principle of mutual recognition to confiscation
orders (trans-european extended powers of
confiscation).
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FD. 2003/577/3HA on freezing orders

v 2" EU Mutual Recognition step.

v Despite MLA where freezing & Confiscation orders
go together, provisional and final measures under
separate cover.

v Unlike EAW, there is no unify European judicial
order: FO is a certificate (translated) + original
judicial decision must be send.

v Limited double incrimination check & reduced
grounds for refusal.

v Timing is very important: a.s.a.p.

EXECUTION OF FREEZING ORDERS: DIFFICULTIES

PROJECTO FENIX e Recuperacao de Activos / PROJECT FENIX e Assets Recovery

> Traditional mutual legal assistance system
coexisting and overlapping with risen
Mutual Recognition principle tools:

Are we really overcoming the 1990 CoE
Convention?.

Is this situation acceptable?
> Lack of normative harmonization.

Miscellaneous concept of freezing orders: No
European “common definition”.

> As a provisional measure: Necessity of a
suitable  coordination with the final
confiscation order.



IMPLEMENTATION STATE OF PLAY
(Last Council report of 7th December 2010)

> All EU member states except Greece, Italy,
Luxemburg

> Implemented in the Netherlands by Law of 16
June 2005 S(taatsb/ad 2005, 310) addlng a new
Title to Book III of the Code of Criminal
Procedure

> Partially implemented in United Kingdom
and Cyprus

SPANISH DOMESTIC LEGISLATION

v' Ley 18/2006, de 5 junio, para la eficacia en la
Union Europea de las resoluciones de embargo y
de aseguramiento de pruebas en procedimientos
penales.

v' 2006 FWD on confiscation recently implemented in
our Law 4/2010, 10t March.

v Lack legal making process synchronization:
The amend of the Penal Code including a kind of
enlarged confiscation was not previously adopted
and published in the State Gazette.

N
w
=
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Spanish Law 18/2006 on the execution of freezing orders

v Scope and objectives of the FO:

Securing property (wide sense) that could be subject to final confiscation
(or evidence) in the framework of a criminal proceedings...

freezing injunctions issued to guarantee civil responsibilities or
compensations are not included

v National Judicial authority:

(0]

¢Public Prosecutor (art 552rr DPPC)?, normally the "Juez de Instruccion”
where the property/bank account is located.

Prosecutors: pre-judicial and non coercive measures éé??.
If the competent judicial authority for execution is unknown:

contact points of the European Judicial Network as provided in FWD
better than EUROJUST(page 52 Report 5t Dec2010)

How to issue freezing orders?

Provisional Measure issued in a criminal
proceeding (no “civil confiscation”).

Each country decides its competent judicial
authorities: Prosecutos/Judges.

Fulfilling the certificate ( form annex to FD)
and sending it with the original judicial decision.

Translating: Just the certificate.

Transmitting it directly to the competent
authority in the executing state.




execution of freezing orders

UANE NN NN

Time limit: “Immediate” execution.
Language: SPANISH (just for the certificate).
Applicable law : "Lex loci” as a general rule.
Appeal process and “bona fide” parties.

Grounds for postponement of execution: As the FD.

Grounds for non-recognition or non-execution:

o Few grounds (inadequate certificate, "ne bis in idem”, «Melting
pot double criminalilty» regarding offences not listed)

o All are mandatory: (Wolzenburg ECJ case 06.10.09)

CONFISCATION ORDERS: background and state of play

Backgrounds:

Measure n° 19 Programme of measures to implement the principle of MR of
decisions in criminal matters

Council FWD 2006/783/JHA of 6 October 2006 on the application of the principle of
MR to confiscation orders: TRANSEUROPEAN CONFISCATION

Implementation state of play April 2010,
[23.08.2010 COM(2010)428]:
= EU member States with adopted and notified legislation:
o AT, CZ, DE, DK, FI, IE, HU, LV, NL, PL, PT, RO, SI + ES.
> \2(88 5 MR & Enforcement of Penal Sanctions Act 2008, e.f. in June

= EU member States with Bill in Parliament:
o FR, LT, BE,CY,ELyIT
= EU member States with lack of information: BG, EE, LU, MT, SE, SK 'y UK.
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IMPLEMENTATION OF 2005/2006 FWDs

v Previous? Substantive harmonization of FWD 2005/212/JHA:
L.O. 5/2010, 22 June, amending PC (new art. 127)

v Procedural point of view, implementation of FWD

2006/783/IHA, 6 October: Ley 4/2010, de 11 marzo, para la
€ejecucion en la Union Europea de resoluciones judiciales de decomiso

v" LACK OF NORMATIVE SYNCRONIZATION...

o UNIQUE ADVANTADGE OF THIS DELAY: Updated implementation of FWD
2009/299/JHA, enhancing the procedural rights of persons and
fostering the application of the principle of mutual recognition to
decisions rendered in the absence of the person concerned at the
trial (art. 19.1, e) ley 4/2010)

Ley 4/2010, de 11 de marzo: GENERAL ASPECTS

v Definitions:

‘confiscation order’ a final penalty or measure imposed by a court
following proceedings in relation to a criminal offence or offences,
resulting in the definitive deprivation

“"property”: include the 3 option of extended powers of confiscation (art.
3.2 2005 FWD) just for organised crime offences, the execution can be extended
even to closest relations property, if the Judge considers it compatible with
domentic procedural guarantees standards (19.1,9).

PROJECTO FENIX e Recuperacao de Activos / PROJECT FENIX e Assets Recovery

v DIFFERENT executing Judicial Authorities

(NOT prosecutors/ Mandatory previous Prosecutor report )

o DISTRICT JUDGES or First Instance Injudgment Court in
criminal matters where the propoerty are located or the person live
(4.1DM).




ACTING AS ISSUING AUTHORITY

1) Direct transmission toward the competent authority
where the assets are located. Need to translate the
certificate + certified copy of the judicial resolution (art
7). EJN www.ejn-crimjust.europa.eu (art. 6.2)

2) If a FO was executed previously, the Distric
Judge must gather information from the
examining Judge (art. 6.1)

o Transmission of a confiscation order to one or
more executing States: fix cases in order to avoid
duplicities exceeding the maximun confiscation account.

ACTING AS EXECUTING AUTHORITY

1) Double criminality of the acts:
- Do not exist for the 32 listed offences + punishment treshold,
- For the rest: mandatory ground for refusal,
(In Spain ordinary & special confiscation is applycable to all
sort of offences/extended powers of confiscation just for
0C).
2) Time limits: Maximum term of 15 days (art. 15.1 Ley 4/2010).
3) Mandatory complementation with existing FO (art. 15.1
Ley 4/2010). Need to fill in the FO in the certificate (box, f).
4) Multiple confiscation orders: Spanish law stated a priority legal
criteria to be folow by the Judge (art.17 Ley 4/2010)

235
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ACTING AS EXECUTING AUTHORITY

5) Law governing execution: "Lex loci”(art. 18 Ley 4/2010).
However, CO against a legal person must be executed even if
SPC does not provide for the offence any criminal liability of
the legal person (art. 18.2 Ley 4/2010).

o Legal remedies in the executing State against
recognition and execution: The judicial resolution can be
challenged by the PP, any interested party, including “bona
fide” third-parties in accordance with the Spanish PPC, but the
action do not has suspense effect, despite art. 10.1 b)
FWD).

DISPOSAL OF CONFISCATED PROPERTY

6) Money which has been obtained from the execution of the confiscation
order shall be disposed as follows:

@ if the amount obtained from the execution of the confiscation order
is below EUR 10 000, or the equivalent to that amount, the amount
shall accrue to the executing State,

) In all other cases, 50% of the amount which has been obtained
from the execution of the confiscation order shall be transferred by
the executing State to the issuing State. (art. 24.2 ley 4/2010 and
127.5 Penal Code).

7) Under the Spanish Law, there is no possibility to impose custodial
sanctions or any other measure limiting a person’s freedom as an alternative to
the confiscation order (art.12.4 DM).



Reasons for non-recognition or non-execution
> mandatory - (ECJ 06.10.09 Wolzenburg case)

a).- Ne bis in idem.

b).- Residual Double criminality.

€).- Immunity or privilege.

d). Rights of any interested party, including bona fide third parties.

e).- in absentia” convictions (apart from 2009 FWD requirements).

f).- Territorialy clause.

g).- Extendeb powers of confiscation to closest relations, when
incompatible with constitutional liberties and rights.

h).- Passage of time.

i).- if the certificate is not produced, is incomplete, or manifestly
does not correspond to the order (repairable).

Semindrio de Encerramento / Closing Seminar

Coordination of freezing and confiscation orders

» Some countries have implemented freezing
orders FWD but not confiscation FWD yet: when
the confiscation order is issued the transmission
is via MLA requests.

» FWD of mutual recognition of confiscation orders
have more grounds for refusal than the FWD of
freezing orders (e.g.: extraterritoriality and
extended powers of confiscation).

- Problems regarding recognition of orders based in
extended confiscation powers.



International Cooperation Best practices

1) Establishing informal (mutual assistance),
preliminary contacts in order to anticipate and solve
any problems that might arise regarding the
execution: CARIN

2) Establishing, within the international cooperation
units, specialized sectors in the preparation,
transmission and execution of requests for mutual
legal assistance in view of the seizure and
confiscation of assets: AROs

Financial & patrimonial intelligence

PROJECTO FENIX e Recuperacao de Activos / PROJECT FENIX e Assets Recovery

v No central record of bank accounts is held in Spain.

v New Spanish Law 10/2010, 28th  April, implementing
Directive 2005/60/EC of the EP and the Council of 26 October
2005 on the prevention of the use of the financial system for
the purpose of money laundering and terrorist financing,
provided a "“financial holders data file” (art. 43) attended
by a Prosecutor for the purpose of investigating money
laundering offences.

v Requests for bank accounts and transactions information,
(2001 Protocol, arts. 1 and 2).

v There are "Offices of Patrimonial Investigation”all over
the country, dependent on the Tax Agency (AEAT) and with
direct access to the databases of bank accounts, notaries,
Land Registry and Companies Registry, among others.




freezing & confiscation and real estate

freezing of property and Land Registry

v Despite the final competent execution judicial authority any
examining Judge can issue a provisional restraint order
send in advance to the Land Registry by fax or
e-mail (60 days).

v Necessity to identify correctly the property and fix the
amount (up to).

v As the possibility of limiting the duration of the freezing is
not provided in Spanish Law, the examining Judge must
take into account that the closing date for Land Registry
provisional measures (restraint/freezing order) is 4
years (extended for the same period on the basis of a
judicial warrant).
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freezing of property and Land Registry

v If the holder and the person identified in the certificate
are not the same, can the freezing order be
registered? The answer is NO, as a general rule.
Excepcionally in criminal proceedings the judicial
restraint or freezing order could be registered when the
incriminating evidence show up that the suspect is the
real owner of the property and have been properly
described in the relevant judicial order.

If the freezing order affect a marriage person: please
provide information on the marriage settlement
under their national law.

AROs enve SEA

Stolen Asset Recovery Initiative

The World Bank Group + UNODC

PROJECTO FENIX e Recuperacao de Activos / PROJECT FENIX e Assets Recovery
\%

o COUNCIL DECISION 2007/845/JHA of 6
December 2007 concerning cooperation
between Asset Recovery Offices of the Member
States in the field of tracing and identification of
proceeds from, or other property related to
crime (including civil procedures).

o Objective: Set up or designate a national
Asset Recovery Office.



Wl ] s

Albania, Austria, Australia, Belgium, Bulgaria, Canada, Croatia, Cyprus, Czech Republic, Denmark, Estonia,
Finland, France, Germany, Gibraltar, Greece, Guernsey, Hungary, Iceland, Ireland, Isle of Man, Israel,
Italy, Jersey, Latvia, Liechtenstein, Lithuania, Luxembourg, Malta, Mexico, Moldova, Monaco, Montenegro,
Netherlands, Norway, Poland, Portugal, Romania, Russia, Slovak Republic, Slovenia, South Africa, Spain,
Sweden, United Kingdom, United States of America

9 International Organisations:
curorlt EGMONT o ]

Europol, Egmont Group, Eurojust, International Criminal Court (ICC), International Monetary
Fund ( IMF), Interpol, OLAF, United Nations Office on Drugs and Crime (UNODC), World Bank

¢MODELS?

OPENBAAR MINISTERIE

Criminal Assets Deprivation

Bureau of the Public Prosecutor
Service (BOOM).
. .
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EU CHALLENGES

|

. More coherent and clear legal framework,

2. Better coordination, exchange of
information and co-operation among
institutions and authorities involved,

3. New and more efficient tools (IT) for
identification and tracing of assets,

4. Smooth the process to enforce freezing (and
subsequences confiscation) orders,

5. Improve relations with 3 States and
territories.

SOLUTIONS? To go deeply
into...

= Decision concerning cooperation between Asset
Recovery Offices (AROs) of the Member States in
the field of tracing and identification of proceeds
from, or other property related to crime
(2007/845/JHA)

A blueprint for success?
Or just a first modest step?



Assets recovery and mutual recognition in Spain — Development

I. Introduction

Arresting and sending criminals to prison has been considered a priority for most of European
criminal system policies. This approach has prevailed for years. Furthermore, has been understood as
the only possible way of fighting crime. Finance-related tools seem to be of secondary importance
during investigation and prosecution, as the gathering of necessary evidence and identification
of the perpetrators are the main goal of the actions undertaken. Implications are twofold: firstly
possible criminal connections, also of an international nature, may remain undiscovered and
secondly, possibilities of asset recovery after a final conviction are limited.

Fortunately, nowadays, to hold such an opinion is unsustainable and, speaking in military terms,
would be the same as thinking that the best way to win a war or a battle is by capturing as many
enemies as possible and keeping them as prisoners as long as possible. However, in modern times, if
you want to win any war you must attack directly the logistic centres of the enemy, in order to make
their troops ineffective due to the lack of supplies, and not to waste your time and concentrate your
efforts on trying to make individual “casualties”. Therefore, when fighting against organized crime
(what is a real enemy for the Justice and the primacy of the Rule of Law) today, heavy “casualties”
among rivals, that is to say a huge number of criminals sent to prison, does not guarantee the final
victory of Justice. On the contrary, to search, seize and confiscate the means of funding, as well as
the proceeds of crime, is the only way of effectively tackling organised criminal activities. In addition,
all the assets taken from the enemy (criminals in this case) can be used by our own troops (those

fighting on the side of Law) and can help them to win further battles.

This introduction and drawn comparison is necessary to realize the crucial importance of the matter and,
in consequence, must be the starting point of any talk about international instruments on asset recovery.

Since the eighties of the last century, the legislation on confiscation of the proceeds of crime has
developed into an important instrument in the fight against all forms of crime. Despite the common
law (Anglo-American) influence, this development was stimulated to no small degree by the drafting
of several international treaties and conventions. The first and forerunner international provision in
this point was the art. 5 of the United Nations Convention Against lllicit Traffic in Narcotic Drugs and
Psychotropic Substances singed in Vienna in 1988. After it we can find out a complete and detail
regulation on freezing and confiscation in the Council of Europe Convention on Laundering, Search,
Seizure and Confiscation of the Proceeds of Crime (1990 and revised version of 2005 extended on
the Financing of Terrorism). All Member States have ratified the Council of Europe Convention of 8
November 1990 on Laundering, Search, Seizure and Confiscation of the Proceeds from Crime. Some
Member States have submitted declarations with regard to Article 2 of the Convention concerning
confiscation so as to be obliged to confiscate proceeds only from a number of specified offences.
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Not only obligations to make confiscation possible on a wide scale in national legislation arise from
these treaties and conventions in a sort of a“normative colonization”. Ample attention is paid as well
to the possibilities and duties of international judicial cooperation in confiscation matters as we can
find outin arts 54 to 57 of 2003 UN Anticorruption Convention (UNCAC).

Il. New priority and strategy in the European Union

The COMMUNICATION FROM THE COMMISSION TO THE EUROPEAN PARLIAMENT AND THE COUNCIL
on Proceeds of organized crime: Ensuring that “crime does not pay” (20 November 2008) focused
on the confiscation and recovery of the proceeds of crime in the European Union show us up how
important is this issue for the new European criminal law strategy.

As I mentioned before to fight crime effectively means to hit criminals where it hurts them most. The
confiscation and recovery of the proceeds of crime targets their resources and is an essential part
of the wider EU financial crime strategy. In order to disrupt organized crime activities it is essential
to deprive criminals of the proceeds of crime. Organised crime groups are building large-scale
international networks and amass substantial profits from various criminal activities. The proceeds
of crime are laundered and re-injected into the legal economy. The effectiveness of international
cooperation in this area are of paramount importance.

However, the practical experience show us', the inadequate central direction of legal assistance
and cooperation processes and the varying degree of willingness to cooperate internationally
in confiscation matters. An evaluation within the European Union (carried out in 1999 and 2000)
mentions similar problems in virtually all countries of the European Union. Subsequently, various
provisions were made to improve the problems identified. In particular, speaking in MLA terms, the
2000 Convention and its 1%t Protocol on banking information not sufficiently mapped out by the
European Union.

The limited knowledge about the functioning of international cooperation in confiscation matters
in actual practice, concerns the analysis of the available statistics to give quantitative insight into
the extent, nature and results of international cooperation in confiscation cases and the bottlenecks
which occur in the process of international cooperation in confiscation matters.

Nevertheless, during the last decade the acquis in the domain of the criminal law has increased
substantially. We did experience a sort of “flurry of activity in the sphere of criminal law”. As far as |
know, approx. 40% of the Council agenda was linked with the JHA. The real impact on the criminal
law regimes of the EU member states is very heterogeneous and finally we are building the EU
judicial area in different ways:

a) Via the normative harmonization or approximation of national rules at a substantive
criminal law level. This is an “Indirect” or “accidental” impact caused by the obligation of the
member states to implement and enforce the European law by sufficiently effective sanctions,

! Matthias J. Borgers and Johannes A. Moors Vrije Universiteit Amsterdam and Tilburg University, “Targeting the Proceeds
of Crime: Bottlenecks in International Cooperation” (European Journal of Crime, Criminal Law and Criminal Justice (2007)
-22).



including the sanction of the criminal character?. However, the enforcement of the harmonized
legislation is left to national authorities. This form of the cooperation is the criminal law is still
rather limited.

b) Even, via the institutional harmonization or establishment of the specialized agencies, in-
stitutions and structures (EJN, EUROPOL, EUROJUST, CEPOL, FRONTEX...) which focus mainly
on the support of the national judicial and police authorities, training of their members, ex-
change of information and best practices (SOFT RULES) or collection and evaluation of data
gathered by national authorities?.

¢) And finally via the application of the mutual recognition principle. The impact of the mutual
recognition on national criminal law is less visible since the mutual recognition mechanism
is perceived as the least invasive and form of the cooperation which requires “only” the
adaptation of the procedural rules. However, the mutual recognition mechanism also require
“opening” of the national system to the influence of the legal systems of other EU states, what
not necessarily means signing a sort of “blank cheque” to foreign judiciary but the opening
of the domestic criminal law to the rest of the EU legal systems which share with us common
values. These legal spaces must not be unknown for us where the foreign lawyers, prosecutors
and judges could be perceived, perhaps not as wild animals but rather outlandish. I'm talking
of mutual trust one of the pillars of MR (the other is equivalence principle).

lll. Principle of mutual recognition

The principle of mutual recognition occupies very prominent position in the legal documents
establishing the framework of the EU cooperation in criminal law and in the Tampere Program of
19994 the European Council recognized it as the “cornerstone of judicial co-operation in both civil
and criminal matters within the Union.” The Hague program of 2004, stressed the interconnection
between the development of the mutual recognition, implies partial harmonization of the procedural
standards and rights within the EU. However at the primary law level, the Treaty of Nice (negotiated
in 2000, entered in force in 2003) was less ambitious and did not included an explicit reference to
the mutual recognition principle, when it simply refers to facilitation and acceleration of cooperation
between competent national authorities proceedings and the enforcement of decisions, simplifying
extradition between Member States and preventing conflicts of national rules and national
jurisdiction (art. 31 TEU)®.

Finally, The Lisbon Treaty is far more ambitious and explicitly declares the principle of mutual
recognition as the cornerstone of the judicial cooperation in criminal law in art. 67 and more
specifically in art. 82.

Four main characteristics, features or common aspects of Mutual Recognition principle:

— The first characteristic is the use of the 32 offences list (to abandon the double criminality
requirement).

2 Comp. ECJ cases Drex| C-299/86 or Hansen C-326/88).

3 For more elaborate analysis of the problem see Peers 2006:524-550.

4 Conclusions of the European Council, October 5-6, 1999.

® Conclusions of the European Council, November 4-5, 2004.

5The article 31 TEU has been only partially amended by the Treaty of Nice, the section of the extradition and prevention of
the jurisdictional conflicts is inherited from the previous versions of the TEU.
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— The second relates to the enhanced stringency in cooperation. Introducing MR into
MLA raises questions as to the feasibility of limiting the grounds for refusal. Linked to those
grounds for refusal are the grounds for postponement and the impact such grounds have on
the speed with which recognition takes place and execution is commenced.

— The third characteristic relates to the change from merely requesting to a regime in
which orders are issued. As professor Spencer show up in his reaction to the Green paper on
obtaining evidence, to the question what is the difference between MLA and MR? he answer
“In MLA the basis is a polite request: “State B, please would you take this step for us? — if you
can, and when you can’, whereas with mutual recognition the basis is an order “State B, we
require you to execute this order for us.” With MLA, State B has in principle an open-ended
discretion to refuse, and an equally wide discretion as to how, in any given case, it will carry
out the task that State A wants done. With MR, by contrast, State B is in principle obliged to
carry out the order, and furthermore, it may be required to carry it out in the manner that
State A wants it done.

— The fourth relates to the horizontalisation of cooperation or the direct transmission and
communication between judicial authorities. As you already know, Mutual recognition
principle decentralised the execution of foreign resolutions and totally judicialized mutual
legal assistance introducing implemented EU legal instruments in the daily judicial function
of the national judges and prosecutors. Despite, mutual recognition principle consequences
and progress, in my country there is still a lack of sufficient knowledge of the European
judicial area normative instruments and practices or how to get a maximum from legal and
practical information and tools. For this reason, international networks of specialised Judges,
Prosecutors and practitioners must be maintained to improve the practical outcomes, the
good manners in a new mutual recognition system scenario, counteracting the current lack
of knowledge of the national practitioners’in this filed.

IV. European Union legal framework

Four European Union Framework Decisions have been implemented at national level with a view to
ensure a common approach to confiscation. Nevertheless, we must recognise a weak application of
the existing legal framework.

15t Framework Decision 2001/500/JHA harmonised some MS provisions on confiscation and criminal
sanctions for money laundering. Overall this text is relatively well transposed in most MS. Under that
Framework Decision, Member States are also obliged not to make or uphold reservations in respect
of the provisions of the Council of Europe Convention concerning confiscation, insofar as the offence
is punishable by deprivation of liberty or a detention order for a maximum of more than one year.

2" Framework Decision 2005/212/JHA aims at ensuring that MS introduce effective rules on extended
powers of confiscation, including rules on proof with regard to the source of the assets concerned.
It appears that the text’s provisions are unclear and lead to piecemeal transposition. Moreover, the
Framework Decision provides for alternative criteria for extended confiscation. This may have de
facto restricted the scope for mutual recognition.

Framework Decision 2003/577/JHA apply the principle of mutual recognition to orders freezing
property or evidence. There have been significant delays in its transposition by the MS. Little



information is available on the practical application of the provisions that should ensure that assets
or evidence located in one MS can be frozen on the basis of a decision taken by a judicial authority
in another MS and transmitted directly to the executing judicial authority by way of a specific
certificate. It appears that the certificate to request the execution of freezing orders is rather difficult
to complete and does not contain all the necessary fields. Therefore, judicial authorities tend to
revert to the standard mutual legal assistance forms.

Two implementation reports issued by the Commission (on Framework Decisions 2005/212/JHA and
2003/577/JHA) show that not all provisions have been fully transposed and that most EU Member
States are slow in putting in place measures to allow more widespread confiscation of the proceeds
of crime.

Framework Decision 2006/783/JHA apply the principle of mutual recognition to confiscation orders.
Better coordination is needed between the previously mentioned criteria for extended confiscation
and the provisions on mutual recognition of confiscation orders. Under the latter provisions, one
of the reasons for allowing the non-recognition or non-execution of a confiscation order is that it
falls outside the scope of the option(s) under Framework Decision 2005/212/JHA adopted by the
executing State in its national legislation. Moreover, Framework Decision 2006/783/ JHA seem to
apply only to confiscation orders issued within the framework of criminal proceedings. Therefore
confiscation orders based on civil confiscation procedures or on the extended use of taxation powers
would not necessarily be executed in all MS. This mutual recognition issue is very relevant, as these
procedures are increasingly used, especially in common law countries, and are proving to be very
effective tools in attacking the proceeds of organised criminal activities.

In addition to the above Framework Decisions, the Second Protocol to the Convention on the
protection of the European Communities’ financial interests provides for measures of confiscation
as well as for an operational cooperation with Member States in the fight against fraud and money
laundering, including confiscation.

The Framework Decision on the European Evidence Warrant for obtaining objects, documents and
data for use in proceedings in criminal matters, adopted by end 2008, provides rules on the follow up
of freezing orders issued on the basis of Framework Decision 2003/577/JHA. It also includes certain
provisions of the 2001 Protocol to the Convention on Mutual Assistance in Criminal Matters.

In conclusion, the existing legal texts are only partially transposed. Some provisions of the Framework
Decisions are not very clear. A lack of coordination between the criteria for extended confiscation on
the one hand, and the provisions on the execution of confiscation orders in another MS on the other,
may heavily affect mutual recognition.

On the other hand, The numerous instruments applicable to mutual legal assistance’ and the
coexistence of mutual legal assistance with mutual recognition create a fragmented approach
making the task of the judicial authorities more difficult which is the opposite of what mutual
recognition is supposed to achieve. The existing instruments in this area constitute a fragmentary
regime a new approach is needed.

7 Mainly the Convention on laundering, search, seizure and confiscation of the proceeds from crime, Strasbourg, 8.X1.1990
[ETS n.2 141] and the Council of Europe Convention on Laundering, Search, Seizure and Confiscation of the Proceeds from
Crime and on the Financing of Terrorism (CETS N.°: 198) ratified by PT (01.08.20110/ES 1/07/2010 and NL 01.12.2008).
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Inmy opinionitisessential to havein place one effective and single mechanism to freeze and confiscate
assets abroad based on mutual recognition principle instead of the piecemeal legal framework we
have nowadays matching evidentiary and asset recovery issues up. As the Communication from the
Commission to the European Parliament and the Council® titled “Proceeds of organised crime Ensuring
that “crime does not pay”, addressed “it is essential to have in place expedient and effective mechanisms
to freeze and confiscate assets abroad. In light of the above considerations, a recasting of the existing
EU legal framework should be considered”, under the provisions of the new Treaty of Lisbon. One
suitable step in the right direction is the on-going proposal of Directive®. Such an exercise would
be in line with the EU policies of simplification and better regulation and must be competed with
a comprehensive regulation on freezing and confiscation in another one single instrument a new
Directive that replace all the existing ones as far as freezing and confiscation of ill-gotten assets is
concerned, including mutual legal assistance conventions and protocols. | think that this proposal
would improve the legal framework in this field.

V. Implementation of Framework Decision 2003/577/JHA

Unlike the European Arrest Warrant, there is no unify European judicial order: The Freezing Order is a
certificate (translated) and an original judicial decision must be send attached to it. Unlike the 1990
Convention this FWD Limited double incrimination check and reduced grounds for refusal. Now we
have time limits for execution and timing is very important: as soon as possible (within 24 hours).

v.1. Implementation state of play (27.05.2011):
» Al EU member states except Greece, Italy and Luxemburg

» Partially implemented in United Kingdom and Cyprus

Folowing the Framework Decision our Law 18/2006 on the execution in the European Union of orders
concerning the freezing of assets limit the scope of owr law to ill-gotten gains. Therefore, freezing
injunctions issued to guarantee civil responsibilities or compensations are not included. Regarding
to definitions we must bear in mind that:

1. Freezing order shall mean any measure taken during criminal proceedings by a judicial authority
of a Member State consisting of the provisional freezing of property, in order to avoid any operation
of destruction, conversion, displacement, transfer or alienation of that property.

2. Property includes property of any description, whether corporeal or incorporeal, movable or
immovable, and legal documents and instruments evidencing title to or interest in such property,
which the competent judicial authority in the issuing State considers that:

a) is the proceeds of any offence, or equivalent to either the full value or part of the value of
such proceeds, or

b) constitutes the instrumentalities or the objects of such an offence.

3. Evidence shall mean already existing objects, documents or data which could be produced as
evidence in criminal proceedings.

8 COM (2008) 766 dated on the 20™ of November.
9 Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL on the freezing and confiscation of
proceeds of crime in the European Union Brussels, 12.3.2012 COM(2012) 85 final 2012/0036 (COD).



The transposition of Framework-Decision 2003/577/JHA into national legislation was adopted in a
special law not in a Procedural Code. In my opinion it was not the best option from the point of view
in order to obtain a widespread application of this legal instrument. Therefore we can say that there
isa generalise non-use of this instrument. This situation can be explain by the fact the law has been
introduced recently and is not well known to practitioners, but the use of a special law to implement
the FWD did not make things easier for then.

v.2. Peculiarities of the Spanish judicial system:

a) The person responsible for carrying out the criminal investigations in its first stages is not
the prosecutor, but the investigating judge, being the investigative powers of prosecutors
during this phase of the proceedings very restricted. Some measures, such as search and
seizure or freezing of assets, are not allowed to prosecutors and can only be decided by the
judge. We still have a XIX century Penal Procedal Code and, | must say, incredibly not updated
in this area.

b) In the criminal proceedings both the criminal and the civil action are filed, and the victim
has theright to intervene in the proceedings exercising both or either the criminal and the civil
action. In any case, even if the victim does not file the civil action, the prosecutor is obliged to
do so on their behalf unless they expressly renounce it.

As consequences of these peculiarities can be highlighted the following:

— Investigating judges must search and seize assets of the suspected criminals, without
specific request either from the victim or the prosecutor, at the beginning of the proceedings,
in order to guarantee the result of the civil claims linked to the commission of the offence.

This applies to all cases in which there is a prejudice, and consequently to the offences
affecting the financial interests of the E.U. In such cases, as the victim is the E.U. itself, if it wants
to exercise the civil action, it must be represented in the proceedings by the Commission (art.
335 of the Treaty on the functioning of the E.U., according to the Treaty of Lisbon). Otherwise,
the prosecutor will file the civil action on behalf of the E.U.

— Moreover, to be seized by the investigating judge, the assets owned by the supected
criminals do not need to be proceeds of crime strictly speaking, pursuant to the common
rule of Civil Law, according to which debtors are responsible throughout all their properties.

— Additionally, all instruments and proceeds of crime must be confiscated whenever
there is a final conviction, even if there are not any direct victims and consequently there
is no possibility of filing the civil action (e.g. most drug trafficking cases). Also in this case,
investigating judges must search and seize the instruments and proceeds of crime from the
beginning of the criminal procedure, as expressly provided for in our Criminal Code with
regard to drug trafficking offences (article 374), and in general in our Criminal Procedure Act
(article 338).

What is our experience when acting as an issuing State?

According to the provisions of art. 3 of Law no. 18/2006 by which Framework Decision 2003/577/JHA
was transposed, the freezing order is issued by the investigating judge and also by the prosecutor
(in pre-judicial procedures and with very limited competence, as | mentioned before), during the
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criminal investigation phase, and by the judicial court, during the trial. The certificate is not easy to
fillin, perhaps that is one of the practical bottlenecks. Regarding to the necessity to identify correctly
the property and the amount (up to). A good solution for this situation may be using the box f) of the
FO certificate filling in this information.

The freezing order together with a certificate drawn up according to provisions of law must be
transmitted by the issuing Spanish judicial authority directly to the competent judicial authority
from the executing state. A certificate issued by a Spanish judicial authority must be translated into
the official language or into one of the official languages of the executing Member State or into
another language that is accepted by that Member State. Must the judicial resolution be translated?

The transmission is carried out by any means which produces a written record and under conditions
that should allow the executing judicial authority to establish the authenticity of the document and
of the certificate. The issuing judicial authority has also the possibility to indicate to the authority
in the executing state any formalities or procedures that have to be observed so as to guarantee
the validity of the evidence. If we are dealing with assets recovery measures, despite the “lex loci”
criteria adopted in art. 12 of the 1990 Convention as mentioned in the Explanatory Report (41):“The
requesting Party might in its request ask that special procedures be taken in relation to the measure.
Such requests should be granted to the extent that they are not incompatible with the law of the
requested Party. The question of compatibility will necessarily be determined in the requested Party
in accordance with its own legal system., no similar provision can be find out in te 2003 Framework
Decision for confiscation purpose. Just think in cases where you need to notify the procedure to the
wife of the suspect whenever the general married economic regime or stipulated in the marriage
settlement is joint property or others like, (v.gr.: need to notify the procedure to the husband/wife of
the suspect person when the marriage economic regime is joint property).

Another relevant issue is the rising need of judicial validation and to some extend the intervention of
the defense lawyer according to art. 4 of the 1959 convention and the adversarial principal.

In cases in which the issuing Spanish judicial authority does not know the executing authority, it
is obliged by law to seek assistance from a contact point of the European Judicial Network, not
necessary a Spanish one, with a view to obtaining the necessary information.

What is our experience when acting as an executing State?

The freezing order is enforced by the examinig judge in the circumscription of which the asset for
which the freezing order was issued is located. At any stage of the proceedings, the Spanish judicial
authorities are obliged by law to recognise any freezing order without any further formality and to
take forthwith the measures required for its immediate execution. Nevertheless, the certificate must
be translated into Spanish.

The freezing order issued by another Member State is transmitted to the competent examinig judge,
depending on the case. The transmission may be accomplished by fax also.

The data on the competent judicial authorities were notified to the Council General Secretariat and
have been entered in the EJN Atlas. The EJN Atlas is used by judges and prosecutors very often. As
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